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EEPORY THE STATE BOARD OF 24UALITATION

OF THE STATE OF CALIFCRNIA

In the latter of the Appeal of )

N S

SUSIE LYON

For Appellant: Curtis H. Palmer, Attorney at Law
Tor Kesnondent: Burl D. Inck, Chief Counscl;
linrk o“ﬂOltu, Associnte Tox
Cournse

— - e o

Thiz appeal is mode pur uant to Ssction 18593 of the
Revenue and Taxation Code {formerly Section 19 of the Personal
Inoome Tax Act) from the actiorn of the Franchiss Tox Conmissioner
\now succaeded by the Wrupchise Tex Doard) on the protests of
Susie¢ Lyon to proposed asscssments of uMQ;tlonul personal income
tox in the crounts of $226,.71 ond $7,008,.,22 for the yenrs 1943
end 1944, respectively; cnd pursuont to Section 19059 of the
Revenuc and T{* tion Coae \forLzL4v Section 20 of the Personal
Incomz Tox Act) from the action of the Commissioner in denying the
claim of said .usie Lyon for a refund of personal income tax in
the anount of ©642.27 for the year 19ikL.

The deficiencies and deninl of refund are based on tae
proposed inclusiorn by the aiissioner in Appellant's income of
onc-half the couhdn¢uj enrnings of her hqua“d from activities
in Nexico dur 1ng 1643 and 1944, The issuc presented is whether
Appellant was ¢ rosident of Colifornis during the period from
April 1, *94), to the eund of WQQL with1; thae avanlhb of Section
2(:\ of the ?\rﬂoﬂgl ¢ucn e Tnx Act, as it reod in 1943 (now

PCtYO 18 17013 to 17015, inclusive, of the Ruvenuc and Toxation
Code).,

Prior to April 1, 1943, appellient hed resided in Los Angeles
with hor hushand for approx1 ately 30 yo “lu, g Ljun being taere
engoged ¢uring the latter ort¢on of that period in the Tthlf
inD ond wiiolesale lﬂﬂuar bhuluc g,  The we sr-time cessation of
operations for civilian | purpcses by Asmerican distilleries in
Octobter, 1942, teuporarli“ torminated tae rectifying business
and resulted in wholesalers being pluced on an allocation basis
Hls business boing tanpr curtailed, Mr. Lyon decided to sell it
and ¢id so curly in 1S43 to alfred Hort. On April 1, 1943, he
ant nanLLQnu went Lo tiexico, wherc ne became mn agent for several
Wexican Cistillcries with hoadquarters in liexico CluY and cstab-
lished o distilling business of his own in CGuadalajars for tae
production of tequilla. He also n3sgotic Lth, clthougu unsuccess-
fully, for the eutHD]laﬂﬁCﬂt of o dairy and a waterworks project
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in that country.,

Appellantand her husband rented and l[ived in rooms in a
hotel TN Gua dsla jora from 4pril to December, 1943: fro :
Tanusry 1O November, 1944, they occupied o |€ased resrdence in
Guadalajara; andduringNovember and December, 1944, tJ1ey Illved
in & hotel in rexico Gty. They also, throughout this "period,
owned and naintained with a telephone and other utilities a
home in Los irgeies which they had acquired in 19230 and had
lived in until their departure for texico. They had two sons in
the Armed Forces wiho intermttently came to Los Angeles, and it
was primarily ror their conveniencé on those occasions that
Appellant and her husband continued to own and maintain the hone.

After going to yexico Mr, Lyon Visited LOS Angeles periodi=-
cally ON business for a few days at a %ime., 4ppellant ac-
companied him on half a dozen of these trips in each of the
yvears in question, finding it convenient to do so and because it
wave her an opportunity t0 See her chiidren wien they happened
to be in Los Angeles. ~In one or two instances she remained over
in LOS Angeles whenherhusband returned to kexico, rejoining him
on his next trip to Los Angeles, In 1943 ippcllant spent approx-
inately 30 days and in 1944 about €0 days in LOS sngeles O
these visits.

meintained a bank

4
checkinge account @nd a safe deposit box in Los Angeles, but ol
the same time had benking facilities in Kuoxico. They also used
as a meiling address for personal correspondence the address of
the home in Los angeles. ‘

In the coursc of o Los angeles vigit in the Summer of 1943,
Mr. Lyon arranged for the sale of his entire llexicen distilling
production to Alfred Hart. In 1%¢44, he atbempted to augnent
his tequilla busiress by scquiring a Kahlua (coffee ligueur)
plant in Mexico, but was outbid., The teguilila market was in a
rapid cecline about that time and his delry and watcrworks pro-
jects proved incepable of fruition. As & conscquencce, nexr the
end of 1944 ¥y, Lyon used sowme of his capital to purcisse 10% of
the stock of The Alfred Hart Listilleries, Inc., as an investment.

Farly in 1945 Lppellant znd her husbend returned to Los
angeles, Mr, Lyon entering the empioy of The Alfred Hart
Distillerics, Inc. In 2947, he sold his stock in that company
and purchas2d its wholesals business in Fhoenix, Arizona, he and
Appsllant then becoriing residents of that city.

| N her Calitornia income tax return for 1943, Appellant
admitted Californisz residence through liarch, but %ﬁa’mod_ non-
residence for the valance of the year, she fIled g resident
return for 1944, but she did not include in that return one-half
of the community ecrnings of her husband from his Mexican
activities. .Arpellant later file 4 an amended 1944 return in
whi ch she declared that She was a resident of liexico in that year.
California | NCONB t&x hasbecn neither reported by kr. Lyon nor
cenessed ageinst hiwm DY the Comnissioner on the basis o
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California residence from April 1, 1943, through 1944.
d

Appellant -contends that when she and her husband went to
rexico at ti& D“élnh ng of April, 1943, they did so not nmerely
for a temporery or ‘transitory purposc, but rather witi the
intention of settling there permencintly, that thcy thercby
relinquished their Culifcrnia residence and did not recstablisn
it hore during the peviod in qucstion. It is our cpinion that
Section 2{k) of the Porsonal inuo“L Tax ~ct, as it read in 1943,
roguires that Appellant's contention be sustalned,

Wo boliove that whon Appellant and her husband left
Fexico in april, 1943, they éid so for oth than a tomp
or transitory ﬁu“posav and with the idea of abandoning i
Californis residerce and remaining indefinituely, if aot
vermanently, in l.exico. The sgic of the Los nug cles rectifyving
and wholesale liquor business, the sstaeblishing of the teguilla
distiliing business in Gua ualuj i, G obtaining of the
sgencies at lexico City for the can distilleries, tle
attempts, albelt Iru*tlpuw, to aequire the ¥ehlusa plant and to
establish the deiry and waterworks project clearly indicate a
ccurse of conduct f“- mere conglstent with the noticn of con-
tinued resildence in llexico than & presence there merely for a
tenporary or trangitory purpose,

Although und“r Section 2(k) of the Act there was & primo
facie rresunptio uf Cﬁllfurnld residence in the continucd owner-
ship and b~1ntbran of the dwelling in Los Angelez, 1t is our
vicw thst Appellant ovoercame the presusption with the ovidence
abeve mentioned and the additions) evidencs that she and Mr. Lyon
kept the property principally for the convenicnce of thelr sons.,
Thoy were peocple of corsidercble means and well able to incdulge

neir children to that cztent.

The maintenance of the checling account snfe deposit
box in Los angeles aofter Appellant Hnd har bond had gone to
Lexico are not sufficient to tl“ the sceles on the side of

N

f :
California residernce. Thero ig no uv¢uence ¢ to the size of the
acceunt or the voluce of the contents of the JQX. As Appcllwnt

nointe out, any citizen of the United ut:E\
country migﬂt woll decide to retain thes
furthernore, theiy retention by Appells
vidog them ¢ ready source of funds for t
business necds while on their trips o L
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view of pellant's uncopntradicted prluﬁﬂb¢wﬁ ,h%t ghe and hcr
fivegband ¢ not sxpect to receive any mail ot that place except
personal let ers which did not have to bes answered immedintely.
Her husband's business correspondencs reguiring a proupt response

was recelved in liexico. .

=
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1 the light of the foregoing conasiderations we must conclude
sicner viae not wirranted in rqu;let vhe AD=~
3 'v . :
b

he Cormiss
aht as o resident ofter ntrch 1643, and throush 1944, She
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acquired residence in I'exico upon her arrival therc in Aprril, ¥

1943, =nd sirce her visits to Los Angeles thercafter in that rear ok

S ~and 1944 were for rnurcely temp?TR¥Y&névtransitcry purposes she dia H
&. not during thnt period reestnblish residence in this State. It 3
' ray alsc be observed that the Franchise Tox Commissinner has ;
neither challienged the statements of nonresidence in the returns 3

Tiled by Mr. Lyon for 1943 and 1944, olthough the residence of ;

 tho husband is elso generally thet of the wife {sce artiecle 23

2(k)~4, Czalifornin Perscnal Income Tax Regulaticne, 1943, for T
anclogous-rule regrrling dcmicile), nor nointed to any facts E

tendirng to show &ifferent. pluces of residence for Appellant enad &

fer husbaond curing the pericd in questicn. A : -

., E gf

: ORDER i

- _ E L , _ b
Pursuant tc the vicws exrpressed in the opinion of the Board i

cn file in this proceeding, cnd good cause apreoring thercfer, P r

- _ : .
€ i ‘ ‘
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IT IS IERIBY ORDERED, ADJUDGEL AN DECHEED, pursuant to
Seetion 18595 of the Revenue ond Taxation Cods, that the action i

(d

61" the Fruonchise Tex Ceoamissioncr (now succceded by the _ ;
Franchise Tax Bozrd), on the protests of Susie Lyon to proposeéd f~
. Gssessients of adéitional perscnal income tex in the amounts rf
b -~ of §226.71 unc 47,008.22 for the years 1943 anc¢ 1944, respec- PE
tively, e ond tie same 1s hereby reverseG; and, it is hereby Lo
: further ordered, pursuant to Section 19060 of the Revenue ané E;
’ Taxation Cole, thet the zetion of the Ceorusissioner in denying ¢
: tiae claim of said Susie Lyon for o refund of Térsenal inconme Ch
' tax in the amount of 642,27 fer the yeer 1944 be and the scme fE
'~ 1is hercby reversed, The Franchiss Tox Beard is hereby ordered y
: - te crecit sald amount of 3642.27 on ony taxes due from said i
4 . Susie Lyon under the Personzl Inccme Tex Law and to refund the R
: balence of scid cmount to her.. ' ‘ 3
% Done at Sacramerto, Californic this 17th oy of Fay,1950 4
by the StateBoarc of FEqualization,
i , N : : ‘ o ' - -
g - | George R. Reilly, Chairman B
i ' J. ¥. Cuinn, Ionber ' g
§ ¢. L. 3Seawcll, lcmber SR
; Vim. G. Bonelli, lenber o
- ATTEST: Dixwell L. Pierce, Secretory - - | "
i

o B et oA
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